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CITY OF KANKAKEE, ) STATE OFIWNOIS) Pollution Control Board

Petitioner, ) PCB 03-125
) (Third-PartyPollution ControlFacility
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COUNTYOF KANKAKEE, COUNTY )
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Petitioner, ) PCB 03-133
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)
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)
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)
Petitioner, ) PCB 03-134

) (Third-PartyPollutionControlFacility
vs. ) SitingAppeal)

)
COUNTYOF KANKAKEE, COUNTY )
BOARD OFKANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )

)
Respondents. )

)
KEITH RUNYON, )

)
Petitioner, ) PCB 03-135

) (Third-PartyPollution ControlFacility
vs. ) SitingAppeal)

)
COUNTYOF KANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE )
MANAGEMENT OF ILLINOIS, INC. )
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NOTICEOF FILING

-‘\

RECEIVED
CLERK’S OFFICE

MAR 2~52003
TO: All CounselofRecord(seeattachedServiceList) STATE OFIWNOIS

PLEASE TAKE NOTICE that on March 24, 2003, the undersigne?Ui~0~0tl~Rg?~1
Pollution Control Board, 100 West Randolph Street,Chicago,Illinois 60601,an original andninecopies
oftheAppearance,copiesofwhichareattachedhereto.

Dated:March 24, 2003 Respectfullysubmitted,

On behalfofthe COUNTYOF KANKAKEE and
COUNTYBOARD OF KANKAKEE

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

By H1NSHAW

F. elsten~~
OneofIts

This documentutilized 100% recycledpaper products

Oneofl Attorneys

70354210v1 813053



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109oftheIllinois CodeofCivil
Procedure,herebyunderpenaltyof perjury under the laws of the United Statesof America,
certifiesthat on March 24, 2003,acopyoftheforegoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa, IL 61350
(815) 433-4705

(815)433-4913 FAX

DonaldJ. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312) 261-2149
(312) 261-1149 FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312) 321-9100
(312) 321-0990 FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815)933-3385

(815)933-3397 FAX

L. PatrickPower
956 NorthFifth Avenue

Kankakee, IL 60901
(815)937-6937

(815)937-0056FAX



KeithRunyon
1165PlumCreekDrive
Bourbonnais, IL 60914

(815)937-9838
(815)937-9164 FAX

JenniferJ. SackettPohlenz
175 W. JacksonBoulevard

Suite 1600
Chicago, IL 60604

(312) 540-7540
(312) 540-0578 FAX

KennethA. Bleyer
923 W. GordonTerrace#3
Chicago,IL 60613-2013

PatriciaO’Dell
1242 Arrowhead Drive
Bourbonnais, IL 60914

Mr. BradHalloran
HearingOfficer

Illinois Pollution ControlBoard
100 WestRandolph,11thFloor

Chicago,IL 60601
(312) 814-8917

(312)814-3669FAX

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Rockford,,
Illinois, properpostageprepaid,beforethehourof5:00P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100 Park Avenue
P.O.Box 1389
Rockford,Illinois 61101
(815) 490-4900

70314951v1 815142



RECEIVED

ILLINOIS POLLUTION CONTROLBOARD CLERK’g OFFICE
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APPEARANCE

RECEIVED
CLERW$ OFFICE

MAR 25 2003STATE OF ILUNQIS

NOW COMES Hinshaw& Culbertson,andherebyentersits Appe ~ ~

the Respondent,COUNTY OF KANKAKEE andCOUNTY BOARD OF KANKAKEE, in the

above-entitledcauseofaction.

Dated:March 24, 2003

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford, IL 61105-1389
815-490-4900

Respectfullysubmitted,

Onbehalfofthe COUNTY OFKANKAKEE and
COUNTY BOARD OFKANKAKEE

By: HINSHAW CULBERTS

CharlesF. Heisten

This documentutilized 100% recycledpaper products

Porter
Attorneys

70354210v1 813053



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109of theIllinois Codeof Civil
Procedure,herebyunder penaltyof perjury under the laws of the United Statesof America,
certifiesthaton March24, 2003,acopyoftheforegoingwasservedupon:

DorothyM.Gunn,Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815) 433-4705

(815) 433-4913 FAX

Donald J. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312) 261-2149

(312) 261-1149 FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneiBM Plaza,Suite2900
330 North Wabash
Chicago,IL 60611

(312) 321-9100
(312) 321-0990 FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815) 933-3385

(815) 933-3397 FAX

L. PatrickPower
956 North Fifth Avenue

Kankakee, IL 60901
(815) 937-6937

(815)937-0056FAX



KeithRunyon
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Bourbonnais, IL 60914

(815) 937-9838
(815) 937-9164 FAX
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(312) 540-7540
(312) 540-0578 FAX
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Chicago,IL 60601
(312) 814-8917

(312) 814-3669 FAX
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Illinois, properpostageprepaid,beforethehourof 5:00P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100 ParkAvenue
P.O. Box 1389
Rockford,Illinois 61101
(815) 490-4900
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ILLINOIS POLLUTION CONTROLBOARD CLE~WSOFI~ICE
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TO: All CounselofRecord(seeattachedServiceList)

RECEIVED
CLERK’.~OFFICE

MAR 252003

STATE OF IWNOIS
PLEASE TAKE NOTICE that on March 24, 2003, the undersignecP~~’fltc~W1

Pollution Control Board, 100 West Randolph Street, Chicago, Illinois 60601, an original andninecopies
of the Motion to Dismiss Petitionfor ReviewFiledby theCity ofKankakee,copiesof whichareattached
hereto.

Dated:March24, 2003

HINSHAW AND CULBERTSON
100 ParkAvenue
P.O.Box 1389
Rockford, IL 61105-1389
815-490-4900

Respectfullysubmitted,

On behalfoftheCOUNTYOF KANKAKEE and
COUNTY BOARD OF KANKAKEE

~

CharlesF. He ten

This documentutilized 100% recycledpaper products

NOTICE OF FILING

OneofIts Attorneys
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AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109oftheIllinois CodeofCivil
Procedure,herebyunderpenaltyof perjury under the laws of the United Statesof America,
certifiesthat onMarch24, 2003, acopyofthe foregoingwasservedupon:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard

JamesR. ThompsonCenter
100 WestRandolphStreet,Suite11-500

Chicago,IL 60601-3218

AttorneyGeorgeMueller
501 StateStreet

Ottawa,IL 61350
(815) 433-4705

(815) 433-4913 FAX

Donald J. Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312) 261-2149
(312)261-1149FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330 NorthWabash
Chicago,IL 60611

(312) 321-9100
(312)321-0990 FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815) 933-3385

(815) 933-3397 FAX

L. PatrickPower
956NorthFifth Avenue

Kankakee,IL 60901
(815) 937-6937

(815) 937-0056 FAX



KeithRunyon
1165 PlumCreekDrive
Bourbonnais,IL 60914

(815) 937-9838
(815) 937-9164 FAX

JenniferJ. SackettPohlenz
175 W. JacksonBoulevard

Suite1600
Chicago,IL 60604

(312) 540-7540
(312) 540-0578 FAX

KennethA. Bleyer
923 W. GordonTerrace#3
Chicago,IL 60613-2013

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

Mr. BradHalloran
HearingOfficer

Illinois PollutionControlBoard
100 WestRandolph,11th Floor

Chicago,IL 60601
(312) 814-8917

(312) 814-3669 FAX

By depositinga copy thereof,enclosedin an envelopein the United StatesMail at Rockford,,
Illinois, properpostageprepaid,beforethehourof5:00 P.M., addressedasabove

~

Firm No. 695
HINSHAW & CULBERTSON
100 Park Avenue
P.O.Box 1389
Rockford,Illinois 61101
(815) 490-4900
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RECEIVED

CLERR’~OFFl(~P
MAR 252003

MOTION TO DISMISS PETITION FOR REVIEW FILED BY
THE CITY OF KANKAKEE STATE OF ILUNOIS

Pollution Control Board
NOWCOMESThe County of Kankakee, by and through its Attorneys,HINSHAW &

CULBERTSON,andfiles this Motion to DismissPetitionfor ReviewofThe City of Kankakee,

pursuantto Illinois Pollution Control Board Rule 101.506, and in supportthereof, statesas

follows:

1. On January31, 2003, the KankakeeCounty Board (“County Board”) approved

the landfill siting requestof WasteManagementofIllinois, Inc. (“WMII”), for theexpansionof

the existing KankakeeCounty Landfill in the unincorporatedareasof KankakeeCounty. On

February21, 2003, the City of Kankakeemailed its Petition for Hearing to contestthe site

locationapprovaloftheCountyBoard.

2. Illinois Pollution ControlBoardRule 101.506providesthat amotion attackingthe

sufficiencyofapleadingmaybe filedwithin 30 daysofserviceofsaidpleading.

3. In this case,thepetitionofTheCity of Kankakeeshouldbedismissedbecausethe

Illinois Supreme Court has acknowledged that extraterritorial challengesby third party

municipalitiesoftheapprovalof alandfill siting request by another local unit of governmentare

incompatiblewith the purposesof the EnvironmentalProtectionAct and, therefore,improper.

CityofElgin v. CountyofCook,169 Ill.2d 53, 660N.E.2d875, 884 (Iii. 1995).

4. The Illinois Supreme Court specifically held, “[i]ndeed, if extraterritorial

challenges by third-party municipalities areallowedin thecourtsof this State,it is unlikely that

any significant landfill, regardlessof how necessaryand environmentallysound,will ever again

be developedin Illinois. As evidencedin the instantcase,no matterwherea landfill is sited,

neighboringunits of local governmentnot participating in the landfill’s developmentwill

typically employ their considerable legal arsenalsto preventindefinitelythedevelopmentof such

• facilities. Thus, where theappropriateunit of local governmentapprovesthesiting ofapollution
2



control facility, pursuant to Section39(c), andthat facility is containedsolelywithin that unit’s

own geographic boundaries, we hold that the extraterritorial third-party challenges to these siting

decisionsto thecourtsof this Stateareincompatiblewith thepurposesof theAct.” Id.

5. The City of Elgin case admittedly involved Cook County, which the Illinois

SupremeCourt specificallyacknowledgedwasexempted from the siting criteria of Section 39.2

pursuantto Section3 9.2(h)of theAct. Nonetheless,therationaleof theIllinois SupremeCourt

is dispositive of the issue in this casebecausethe City of Kankakeeis an extraterritorial

neighboringunit of governmentand, therefore,shouldnot be allowedto appealthe decisionof

theCounty.

6. Section 40.1(b)of the Act provides that if the County Board grantsapproval

under Section39.2 of the Act “a third party other than the applicantwho participatedin the

public hearingconductedby theCountyBoardor governingbody ofamunicipalitymaypetition

the Board within 35 days for hearingto contesttheapprovalof theCountyBoardor governing

body ofthemunicipality.” 415 ILCS 5/40.1(b);seealsoIPCB Rule107.200(b).

7. Nonetheless, that samestatuteprovidesthat if the Illinois Pollution Control Board

“determinesthat suchpetitionis duplicitousor frivolous, or thatthe petitioneris so locatedasto

not be affectedby theproposedfacility,” then it is appropriatefor thepetitionto be dismissed.

Id.

8. If aPetitioneris not “affectedby” aproposedfacility, thatpartyhasno standingto

bring a Petition for Review before the Pollution Control Board. See Ogle County Board v.

Pollution Control Board, 272 Ill.App.3d 184, 189-90, 649 N.E.2d 545, 550 (2d Dist. 1995)

(explainingthat the “affectedby” inquiryofsection40.1(b)controlswhetherornot thepetitioner

has standingbeforethePollutionControlBoard).

3



9. The City ofElgin casemakesclear that the SupremeCourt is of theopinionthat

neighboringthird party municipalities arenot adequately “affected by” a proposed facility and

shouldnot be allowedto challengeanotherunit of local government’ssiting decisionsbecause

suchchallengeswould createanonerousburdenuponthesystem.

10. The City of Kankakeeis a third party municipality and, accordingly,this Court

should determine that the Petitioner is not located so as to be sufficiently affected by the

proposedfacility in light oftheCity ofElgin case. Consequently,the Court shouldfind that The

City of Kankakeehasno standingto bring its Petition for Reviewbeforethe Pollution Control

Board.

WHEREFORE,The County of Kankakeeprays that this Court strike the Petition for

Reviewof TheCity ofKankakee.

RespectfullySubmitted,

Onbehalfofthe COUNTYOF KANKAKEE
andCOUNTYBOARD OF KANKAKEE

By: Hinshaw& Culbertson

CharlesF. Helsten
Oneof Its Attorneys

Richar4~.Porter
OneofIts Attorneys

HINSHAW AND CULBERTSON
100ParkAvenue
P.O.Box 1389
Rockford,IL611O5-l389 -

815-490-4900

This documentutilized 100% recycledpaper products
70354216v1 813053



AFFIDAVIT OF SERVICE

Theundersigned,pursuantto theprovisionsof Section1-109oftheIllinois Codeof Civil
Procedure,herebyunderpenaltyof perjury under the laws of the United Statesof America,
certifies that on March 24, 2003, a copy oftheforegoingwasservedupon:

Dorothy M. Gunn, Clerk
Illinois Pollution ControlBoard

JamesR. ThompsonCenter
100 West Randolph Street, Suite 11-500

Chicago,IL 60601-3218

Attorney George Mueller
501 State Street

Ottawa,IL 61350
(815) 433-4705

(815)433-4913FAX

DonaldJ.Moran
Pederson& Houpt

161 N. Clark Street,Suite3100
Chicago,IL 60601-3242

(312)261-2149
(312) 261-1149 FAX

ElizabethHarvey,Esq.
Swanson,Martin & Bell

OneIBM Plaza,Suite2900
330NorthWabash
Chicago,IL 60611

(312) 321-9100
(312) 321-0990FAX

KennethA. Leshen
OneDearbornSquare,Suite550

Kankakee,IL 60901
(815)933-3385

(815) 933-3397 FAX

L. PatrickPower
956 NorthFifth Avenue

Kankakee,IL 60901
(815) 937-6937

(815)937-0056FAX



Keith Runyon
1165PlumCreekDrive
Bourbonnais,IL 60914

(815)937-9838
(815)937-9164FAX

JenniferJ. SackettPohlenz
175W. JacksonBoulevard

Suite 1600
Chicago,IL 60604

(312) 540-7540
(312) 540-0578 FAX

KennethA. Bleyer
923 W. Gordon Terrace #3

Chicago, IL 60613-2013

PatriciaO’Dell
1242ArrowheadDrive
Bourbonnais,IL 60914

Mr. Brad Halloran
HearingOfficer

Illinois PollutionControlBoard
100 WestRandolph,11thFloor

Chicago,IL 60601
(312)814-8917

(312)814-3669FAX

By depositinga copy thereof, enclosed in an envelopein theUnited StatesMail at Rockford,,
Illinois, properpostageprepaid,before the hour of 5:00 P.M., addressedasabove

Firm No. 695
HINSHAW & CULBERTSON
100 Park Avenue
P.O. Box 1389
Rockford,Illinois 61101
(815) 490-4900

70314951v1 815142


